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an BENEFICIARY’S RIGHT TO PROCEEDS 
— eo os Designation 
$ in- Prior to their divorce, an insured had designated 
; = ae his wife as the beneficiary under his policy. Subse- 
Su. quent thereto, he reformed the designation to state 
that she was his former wife and relinquished his 
i Ses : right to make any further changes. The insured was 
in . indebted to his wife in a considerable sum, the funds 
held eae es having been loaned to him out of money given to his 
that wife by her mother. He admitted this indebtedness 
Lo es S and promised to repay it. However, he died before 
ar any payment was made. The executor of the insured’s 
. S estate claimed to be entitled to the proceeds of the 
Please Route to: : policy and, by a bill of interpleader, the insurer left 
yo se it to the determination of the court to whom the 
nust proceeds should be paid. 
S$ no ies 
‘and | | Insurable Interest 
a : Upon the dissolution of the marriage between the 


insured and the beneficiary, the latter lost her insur- 
able interest in the life of the insured unless other 
circumstances existed which would operate to con- 
tinue that right. The Texas Court of Civil Appeals 
in Werner, Exr. v. Lewis et al., reported at {| 502,159, 
held that the existence of the debt in an amount in 
excess of the sums due under the policy and the 
admission thereof by the insured were sufficient to 
give the beneficiary an insurable interest. The fact 
that the insured revised the designation of the bene- 
ficiary to show that the person named was his former 
wife, and the fact that he did not reserve the power 
of revocation as he had done when the beneficiary was 
designated as his wife indicated that the insured 
intended that the policy secure the debt owed to his 
former wife. The fact that the insured did not de- 
liver the policy to his former wife after the final 
designation of her as beneficiary, but retained it in 
his possession until his death did not prevent the 
insurable interest from attaching. 

The executor’s claim that the indebtedness was a 
community debt was refuted by the testimony of the 
beneficiary’s mother who originally gave the money 
to her daughter and to whom the insured repeated 
his promise to repay the debt in full. 
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% FIRE AND CASUALTY 


Vacancy, Unoccupancy Clause.—The temporary absence of 


the insureds from their home while on a pleasure trip did 
not render the property vacant or unoccupied within the 
meaning of the exception clause of the fire policy issued 
to plaintiffs. (Foley et al. v. The Sonoma County Farmers’ 
Mutual Fire Ins. Co. of Sonoma County, Calif., Calif. Supreme 
Ct.) .. .§ 300,572. 


Bailor’s and Bailee’s Insurance.—Insurance carried by a gar- 


ment manufacturer and providing for coverage of goods 
while in the possession of contractors was held to be excess 
insurance in view of policies carried by the contractor cov- 
ering goods held for others, the former policy not providing 
“other specific coverage” within the exception clause of the 
latter. (Gordon et al., d. b. a. Gordon, Levinsohn & Baskin 
v. The Franklin Fire Ins, Co., N. Y. Supreme Ct., App. Div.) 
q 300,573. 


Subcontractor’s Liability.—The insurer of a general contractor 


which had paid a judgment recovered against its insured 
on account of the death of a laborer who fell down an 
unguarded elevator shaft was not allowed to recover against 
the subcontractor who had originally erected the barrier 
and who admitted that its duty was to erect such barrier, 
the barrier having been removed to allow other work to 
be done and there being no showing that the parties in- 
tended the subcontractor to replace such barriers in all 
events. (Pink v. Kraus & Silverman, Inc., N. Y. Suoreme Ct., 
App. Div.). . .§ 300,574. 


Title Insurance—Tax Lien.—The payment of taxes under pro- 


test does not operate to remove the tax lien as of record 
so that a title insurance policy not expressly excepting such 
tax lien from its coverage was held to apply thereto. (Na- 
tional Holding Co. et al. v. Title Ins. & Trust Co., Calif. Dist. 
Ct. of App.).. .J 300,575. 


Agent’s Knowledge of Insured’s Interest in Property.—Knowl- 


edge of agent that insured owned one half interest in prop- 
erty and not the entire interest was held to be binding on 
the company and the acceptance of premiums by the com- 
pany under the circumstances waived the condition requir- 
ing sole and unconditional ownership of the insured property. 
(American Ins. Co. v. Davenport, The Franklin Fire Ins. Co. 
of Philadelphia, Pa. v. Caperton, Tenn. Ct. of App.) 

J 300,576, 300,577. 


Respondeat Superior—Invited Error.—In action by plaintiffs 


who were injured in gas explosion, verdict against company 
whose counsel had requested the court to instruct the jury 
that its verdict could be against the company and not against 
the individual employees could not complain after judg- 
ment was entered against it on the jury’s verdict because 
said verdict exonerated its employees. (Jentick et al. v. Pa- 
cific Gas and Electric Co., Calif. Supreme Ct.).. .§ 300,578. 


Part Owner of Property Destroyed.—The part owner of prop- 


erty who had settled with his insurer and surrendered his 
policy could not thereafter bring an action against the in- 
surer for the benefit of the other owners who were not 
parties to the insurance contract. (Cutright et al. v. National 
Union Fire Ins. Co., Ga. Ct. of App.). . .J 300,579. 


Ownership of Property.—An outstanding bill of sale on insured 


property on which there was an unpaid balance operated 
to void the policy under a voidability clause requiring that 
the interest of the insured in the property be sole and uncon- 
ditional. (Liverpool & London & Globe Ins. Co. v. Stuart 
et al., Ga. Ct. of App.). . .J 300,581. 


False Swearing in Proofs of Loss.—Insurer’s defense under fire 


policy that the insured had falsely sworn as to the destruc- 

tion of certain items which were shown to have been re- 

moved from the premises prior to the fire was unavailing, 

it being shown that the insured was innocent of such re- 

moval and did not intentionally make the untrue statements. 

(National Union Fire Ins. Co. v. Schwab, Ala. Supreme Ct.) 
¥ 300,580. 


Pedestrian Injured.—In a suit by plaintiff to recover damages 


July 10, 194) 


Pile Driver on Street—Owners of pile driver which was stand- 


ing on street were not liable for death of minor who was 
struck by lightning while seated next to said machine, there 
being no showing of negligence on their part in allowing 
the pile driver to remain on said street. (O’Neill et ux v 
Hemenway et al., La. Ct. of App.).. . J 300,582. 


% NEGLIGENCE » 
(Other than Automobile) 


Stores and Shops.—Plaintiff, in a suit to recover damages for 


injuries sustained as the result of a fall on the floor of de- 
fendant’s store, attempted to prove the presence of a dan- 
gerous substance on the floor by her testimony that, after 
her fall, she saw a “mark” on the floor which looked “wet 
and green.” The court held that even if it were assumed 
that she slipped on a vegetable substance (the theory relied 
upon by plaintiff), her testimony failed to prove that this 
substance was on the floor before she fell. (Jakel v. Brockel- 
man Bros., Inc., N. H. Supreme Ct.).. .] 402,459, 


Customer Injured.—Plaintiffs, in a suit to recover damages for 


injuries sustained by the wife as the result of a fall while 
entering defendant’s store, alleged that the fall was caused 
by a slippery condition of a step, due to water on it, plus 
insufficient lighting which, taken in connection with the 
combination of colors in the floor of a platform, step and 
store floor, created a confusing situation. The court con- 
cluded that plaintiffs’ evidence failed to establish any negli- 
gence on the part of defendant. (Natalie Berquist v. F. W. 
Woolworth Co.; John A. Berquist v. Same, N. H. Supreme 
Ct.).. .] 402,466. 


Obstruction in Aisle of Store—Plaintiff’s complaint alleged 


that defendant maintained a stack of pillows in its store 
in such a negligent manner that one of them fell to the 
floor of the aisle and tripped plaintiff's decedent while she, 
as a patron of the store, was walking in the aisle. There 
was no evidence showing that defendant had any knowledge 
of the pillow’s presence in the aisle before plaintiff's de- 
cedent was tripped by it. The court denied a recovery, 
holding that the evidence failed to disclose any negligence 
on the part of defendant. (Lee, Admx. v. Meier & Frank 
Co., Ore. Supreme Ct.).. . 402,455. 


Unguarded Opening in Floor of Store.—Plaintiff, while a cus- 


tomer in defendant’s store, sustained injuries when she fell 
into an unguarded opening in the floor. The court held 
that the question of contributory negligence was properly 
one for the determination of the jury. Plaintiff had a right 
to assume that the floor was reasonably safe to walk upon, 
and until she knew or, in the exercise of reasonable care, 
ought to have known that it was not, she was charged with 
no duty to exercise special care. (Zoccali v. Carf, Conn 


Supreme Ct. of Err.).. . 402,471. 


Licensee Injured.—Where plaintiff was injured while using a 


toilet on defendant’s business premises, when his foot went 
through a hole in the floor, the court held that the evidence 
warranted a finding that a dangerous condition existed, to 
the knowledge of defendant, for an appreciable length of 
time before the accident happened and that, consequently, 
defendant should have warned plaintiff, a licensee on the 
premises. Having failed to do so, defendant was charge- 
able. (Hashim v. Chimiklis, N. H. Supreme Ct.).. .{ 402,461 


Waxed Floor.—Plaintiff’s complaint alleged that defendant was 


negligent in waxing the linoleum floor of its office so heavily 
as to cause wax to cake on the heel of plaintiff's shoe, by 
reason of which she slipped and fell on a tiled floor in de- 
fendant’s vestibule. Plaintiff was a business visitor on the 
premises at the time of the accident. The court held that 
defendant did not use ordinary care to see that its premises 
were in a reasonably safe condition for those invited therem 
for the purposes of business. (Hendsey v. The Southern New 
England Telephone Co., Conn. Supreme Ct. of Err.) 

{ 402,472. 
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walk, the court denied a recovery against defendant city, 

holding that the sidewalk was maintained in a reasonably 

safe condition for persons exercising ordinary care and 

prudence. (McGurk v. City of Shreveport, La. Ct. of App.) 
| 402,457. 


Icy Crosswalk.—In a suit by plaintiff to recover damages for 
personal injuries sustained when he slipped and fell upon 
snow and ice at a crosswalk in a public highway, the court 
denied a recovery. (DeFeo v. The City of New York, N. Y. 
Supreme Ct., App. Div.). . . ] 402,478. 


Insufficient Description of Place of Injury.—Plaintiff’s action 
against defendant city to recover damages for personal in- 
juries sustained as the result of being struck by a stone 
projected from a street surface by a passing automobile was 
dismissed, the court holding that the claim filed with de- 
fendant, designating a nonexistent street intersection as the 
place of accident, failed to comply with the statutory pro- 
vision that the claim must accurately locate and describe 
the defect that caused the injury. (Johnson v. The City of 
Seattle, Wash. Supreme Ct.). . .] 402,467. 


Explosion of Bottle.—Plaintiff sued defendant, the bottler and 
distributor of a carbonated beverage, to recover damages 
for injuries sustained when one of the bottles exploded as 
he was packing ice around it in an ice box. The court held 
that the evidence, which was voluminous, was sufficient to 
authorize the verdict of the jury in favor of defendant. 


(Cole v. Pepsi-Cola Bottling Co., Ga. Ct. of App.). . .] 402,463. 


Res Ipsa Loquitur—The doctrine of res ipsa loquitur was 
applicable in a suit brought by plaintiff to recover damages 
for injuries sustained when a bottle of beverage exploded in 
her hand as she was in the act of removing the bottle from 
an ice box. Judgment for plaintiff was affirmed, defendant 
manufacturer having failed to discharge the burden of 
proving that this bottle of beverage had no defects and 
was properly bottled. (Lansa v. DeRidder Coca Cola Bot- 
tling Co., La. Ct. of App.) . . . [ 402,476. 


Explosion of Tire—A disconnected tire and rim unit on a 
truck to be serviced by defendant was such that, if inflated 
in excess of four pounds and subjected to a blow or jar, the 
tire might explode. An employee of a representative of the 
tire manufacturers who were to repair the tire was injured 
when the tire exploded. The jury found him contributorily 
negligent and denied him compensation for injuries sus- 
tained. The verdict was upheld on appeal. (Croughwell v. 
Chase Brass and Copper Co., Inc., Conn. Supreme Ct. of 
Err.). . .] 402,473. 


Loss of Cakes.—Appellant, who was engaged in the wholesale 
cake business, brought an action against appellee for dam- 
ages resulting from the loss of cakes made by him, alleged 
to have been caused by reason of defects in a substance 
called plastex, purchased from appellee and used by appel- 
lant in making icings for the cakes. The court denied a 
recovery, holding that appellant failed to sustain the burden 
ot proving that appellee’s product was defective. (Wiilen- 
borg, d. b. a, Luck’s Cake Shop v. The Capital City Products 
Co., Ky. Ct. of App.). . . 402,456. 


Physician’s Liability.—In an action by plaintiff to recover dam- 
ages for injuries alleged to have been caused by an exces- 
Sive dosage of X-ray by defendant physician, a release 
signed by plaintiff and his wife was held to be effective on 
the principle of ratification. (Salmon v. Wyatt, N. C. Su- 
preme Ct.).. .§ 402,465. 


Patient’s Fall from Bed.—Plaintiffs alleged that the deceased, 
who had been admitted as a pay patient in defendant’s hos- 
pital, fell from his bed while in an irrational condition and 
suffered an injury resulting in his death. They charged that 
the injury was sustained as the result of defendant’s negli- 
gence in failing to take necessary precautionary measures 
by installing guard rails around his bed and keeping at- 
tendants on duty so as to prevent the deceased from injur- 
ing himself. The court concluded that the proof adduced 

y plaintiffs was sufficient to establish a prima facie case 
against defendant. (Morningside Hospital and Training 


School for Nurses v. Pennington et al., Okla. Supreme Ct.) 
1 402,458. 


Hospital Patient Injured—Foot Burns.—Where plaintiff was 


injured while a patient in defendant’s hospital, when his 
feet were burned by a bed lamp, a judgment in plaintiff’s 
favor was affirmed on appeal. (Dillon v. Rockaway Beach 
Hospital and Dispensary, N. Y. Supreme Ct., App. Div.)... 
J 402,479. 


Street Railways—Bicyclist Injured— Defendant company was 


held liable for injuries sustained by plaintiff as the result 
of a fall from his bicycle, when he rode into a hole in the 
macadam surface of a street close to one of the rails of 
defendant’s street car track. (Rousseau v. Public Service Co. 
of New Hampshire, N. H. Supreme Ct.).. . 402,460. 


Revolving Doors.—Defendant, a company which furnished credit 


reports, was held liable under the doctrine of respondeat su- 
perior for injuries sustained by plaintiff while she was 
attempting to leave a building through a revolving door, 
when the door was caused to move against her by an 
employee of defendant, a boy who was delivering a credit 
report in that building. (Salmons v. Dun & Bradstreet, Inc., 
Kan. City Ct. of App., Mo.). . .] 402,464. 


Vendor’s Liability—Defective Hot Water Bag.—Plaintiff, an 


infant, was scalded by hot water leaking from a rubber 
hot water bag purchased from defendant by the parents 
of plaintiff in California. The court, in reversing a judg- 
ment for plaintiff, stated that a dealer who purchases and 
sells an article in common and general use, in the usual 
course of trade, without knowledge of its dangerous quali- 
ties, is under no duty to exercise ordinary care to discover 
whether it is dangerous or not. (Sears, Roebuck and Co. v. 
Marhenke, U.S. C. C. A,, 9th C.).. .] 402,454. 


Window Cleaner Injured.—In a suit brought by plaintiff, a 


window cleaner, against defendants, the owner of a build- 
ing and his tenant, to recover damages for injuries sustained 
when a shutter bar on a window gave way as he was clean- 
ing the same, the court affirmed judgments in favor of the 
owner and against the tenant. (Lowenhar v. Commercial 
Outfitting Co., Inc. et al., N. Y. Ct. of App.). ..9 402,470. 


Attack by Dogs.—Plaintiff, employed by defendants to do 


laundry work, brought an action to recover damages re- 
sulting from an attack by three dogs allegedly owned by 
defendants. The court held that the unfriendly disposition 
of the dogs towards plaintiff during the whole period of 
her employment, the biting of a boy delivering ice, and 
the failure to take special care of the dogs during the period 
immediately following the birth of a litter of pups, estab- 
lished negligence on the part of defendants in owning and 
harboring the dogs. (Tillman v. Cook et al., La. Ct. of App.) 
.. .§ 402,462. 


Push Car—Attractive Nuisance.—It was error for the Court 


of Civil Appeals to reverse a judgment entered in favor of 
plaintiff, in a suit brought to recover damages for injuries 
sustained by plaintiff’s son while riding on a push car be- 
longing to defendant railroad, the theory of liability being 
that the push car constituted an attractive nuisance. (Van- 
over v. Henwood, Trustee for the St. Louis, Southwestern Ry. 
Co. of Tex., Tex. Supreme Ct.)...{ 402,477. 


Delay in Transmitting Telegram.—lIn an action by plaintiffs to 


recover for damages alleged to have resulted from defend- 
ant’s delay in transmitting a telegram, the court held the 
plaintiffs’ petition was not subject to defendant’s general 
demurrer. (Postal Telegraph-Cable Co. v. Kaler et al., Ga. 
Ct. of App.).. . 402,474. 


Rose Garden Damaged.—Plaintiffs, the owners and operators 


of a florist shop, instituted an action to recover damages 
from defendant construction company, alleging that de- 
fendant, while engaged in the construction of a canal, drove 
its trucks on plaintiffs’ premises and backed said trucks 
over their rose garden, as a result of which a large number 
of rose bushes were destroyed. A judgment for plaintiffs 
was reversed on appeal because of various errors committed 
by the trial judge. (Cement Gun Co. v. Brooks et al., Tex. 
Ct. of Civ. App.). . .] 402,475. 


Child Killed—Road Grading Machine.—Judgment was entered 


for plaintiffs, in a suit brought to recover damages resulting 
from the death of their child, who was killed when a heavy 
weight at the base of a road grading machine fell upon 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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him. Defendant construction company’s petition for a writ 
of certiorari was denied. (Rea Construction Co. v. Lane et al., 
Admrs., Tenn. Supreme Ct.).. . 402,469. 


Power Company’s Liability—Where plaintiff, a minor, was 
injured as the result of coming in contact with an uninsu- 
lated electric wire, the property of defendant power com- 
pany, while playing on the superstructure of a bridge, the 
court held that plaintiff's complaint stated facts sufficient 
to constitute a cause of action. (Wise, etc. v. Southern In- 
diana Gas & Electric Co., Ind. App. Ct.).. .] 402,468. 


* LIFE x 


Proof of Disability—Court did not hold that proof of disability 
had to be furnished the insurer prior to the insured’s six- 
tieth birthday or the anniversary of the policy nearest 
thereto, but rather that proof of the fact that the insured 
had become totally and permanently disabled prior to his 
sixtieth birthday or the anniversary of the policy nearest 
thereto must be furnished. (Jones v. The Equitable Life 
Assur. Society, Tenn, Supreme Ct.).. .J 502,160. 


Doctor’s Injection of Poison by Mistake.—Death caused by a 
physician’s mistaken injection of poison in place of a non- 
poisonous drug which he had intended to use was held to 
have been the result of external, violent and accidental 
means. (Mulloff v. National Accident & Health Ins. Co., Ohio 
Ct. of App.). . .] 502,161. 


Application Filled Out by Agent.—Judgment for plaintiff on 
policy was affirmed, the question whether untrue answers 
in the application were made by the insured or by the in- 
surance agent being resolved in favor of plaintiff. (Metro- 
politan Life Ins. Co. v. Poole, Fla. Supreme Ct.). . .] 502,162. 


Reinstatement Procured by Fraud.—Untrue statements in ap- 
plication for reinstatement of war risk policy were held to 
constitute material misrepresentations voiding the policy. 
(Pence v. The United States of America, U. S. C. C. A., 7th 
C.).. . 502,163. 


Measure of Damages for Breach of Contract.—Insured who 
recovered judgment against insurer for breach of contract 
was held to be entitled to the difference between the face 
value of the policies breached and the amount of premiums 
discounted at 5% interest compounded annually. (The Na- 
tional Life and Accident Ins. Co. v. Johnson, Tex. Ct. of Civ. 
App.). . .§ 502,164. 


Reserve Available Through Coupons.—Under premium reduc- 
tion plan, amount available to insured under coupons which 
had fallen due and had not been paid was considered as a 
credit to the policy and available to the payment of pre- 
miums so as to increase the cash surrender value of the 
policy and prevent forfeiture thereof. However, a new trial 
was ordered to determine whether such credit was subject 
to the lien established under an assumption contract. This 
action was commenced in California. (General American 
Life Ins. Co. v. Stephens, U. S. C. C. A., 9th C.).. . 502,165. 


Disability Benefits—An insurer is not liable for disability 
benefits which may have accrued under a policy prior to the 
time when the insured furnished to the insurer the required 
proof of his total and permanent disability. (Reliance Life 
Ins. Co. v. Powell, Tex. Ct. of Civ. App.). ..J 502,166. 


Appeal to Courts.—By-laws and constitution of defendant asso- 
ciation did not prevent plaintiff insured from taking his 
claim for disability benefits to the courts of law after he had 
exhausted all the remedies provided for within the associa- 
tion. (Gallagher v. Brotherhood of Locomotive Firemen and 
Enginemen, Ala. Supreme Ct.).. . J 502,167. 


Accidental Death—Temporary Illness.—Insured’s death as the 
result of injuries sustained when he fell in front of an on- 
coming subway train was due to external and accidental 
means, although a temporary stomach indisposition may 
have caused him to lose his balance thereby contributing to 
the fall. (Sheinman and Sons, Inc. v. Scranton Life Ins. Co., 
U. S. Dist. Ct., Middle Dist., Pa.).. . 502,168. 


July 10, 1941 


Payment of Certificate—Under terms of certificate, insured 


was entitled to surrender the same after payment of dues 
for ten years and receive back the amount of dues paid, 
minus loans, interest, etc., and the refusal of the insurer to 
so reimburse the insured warranted resort to court of law. 


(Klus v. The Maccabees, Pa. Superior Ct.).. . 502,169. 


Designation of Beneficiary.—The designation of a person as 


beneficiary described as the wife of the insured, although 
the insured actually married another, entitled the one so 
designated to receive the proceeds of the insurance, the 
insured having taken no further steps to effectuate a change 
of beneficiary. (Ester, Admx. v. The Prudential Ins. Co. of 
America, Mich. Supreme Ct.). . .{ 502,170. 


Good Standing of Member.—Where question was whether or 


not member was in good standing at time of his death and 
evidence as to payment of dues was conflicting, question 
was for jury and it was within discretion of trial court to 
grant a new trial after verdict in favor of plaintiff, defend- 
ant’s motion for judgment n. o. v. being properly denied. 
(Szidor v. Greek Catholic Union of Russian Brotherhood of 
U. S. of America, Pa, Superior Ct.)...{ 502,171. 


% AUTOMOBILE 


Liability of Two Insurers.—One company insured one Harvey 


and/or plaintiff against loss arising from the operation of 
Harvey’s truck. Another company issued a policy protect- 
ing plaintiff from liability arising out of the operation of 
any trucks or trailers operated by independent contractors. 
Both policies contained provisions for proration of loss in 
the event that other insurance existed covering the same 
loss. Holding that each policy covered the same loss, the 
appeal court reversed its prior holding that the first insurer 
was primarily liable and the second insurer was secondarily 
liable. (Consolidated Shippers, Inc. v. Pacific Employers Ins. 
Co. et al., Commercial Standard Ins. Co., Appellant, Calif. 
Dist. Ct. of App.). . .J 704,688. 


Owner’s Consent to Use of Car.—Plaintiffs, who were injured 


as a result of the negligent operation of defendant’s car, 
made a prima facie case that defendant consented to the 
operation of its car by their proof of defendant’s ownership 
and defendant’s employment of the driver. Defendant did 
not conclusively rebut the prima facie case and the issue 
of consent was properly submitted to the jury. The jury’s 
verdict in favor of plaintiffs was supported by the evidence. 
(Schultz et al. v. Swift & Co., Minn. Supreme Ct.)... 
{| 704,689. 


Counties’ Liability for Repair of Road.—Plaintiff was injured 


when the automobile in which she was riding struck a hole 
in the road on the boundary line between two counties. 
Her complaint alleged maintenance of the road by the 
counties, but failed to allege erection of the road by the 
counties and, therefore, was insufficient to state a cause of 
action against the counties. (Stitsel v. Hitchcock County, 
Neb. Supreme Ct.).. .{] 704,675. 


Status of Automobile Salesman.—Plaintiff’s son was killed by 


an automobile driven by an automobile salesman. At the 
time of the accident, the salesman was en route to a cafe 
for his supper, intending to visit a prospect in about two 
hours. Holding as a matter of law that the salesman was 
engaged in a purely personal enterprise, the court approved 
the action of the trial court in granting a nonsuit as to the 
salesman’s employer. (Nichols v. G. L. Hight Motor Co. 
et al., Ga. Ct. of App.). . .] 704,677. 


Scope of Employment of Salesman.—These actions were suc- 


cessfully brought to recover damages resulting from in- 
juries sustained by the occupants of an automobile which 
was struck head-on by an automobile operated by one of 
defendant’s salesmen. From the evidence, the inference 
was strong that the salesman was hurrying back from his 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


vacation to resume his duties of calling upon his Higgins- 
ville, Mo., customers at the customary hour and on the day 
of the week he usually called upon them. The jury’s con- 
clusion that the salesman was acting within the scope of 
his employment was upheld. (Pillsbury Flour Mills Co. v. 
Saverna Miller; Same v. Raymond Kammeyer; Same v. Elea- 
nor Kammeyer; Same v, Arthur Kammeyer et al.; Same v. 


George Miller, U. S. C. C. A., 8th C.).. . 704,686. 


Election to Sue Master or Servant.—An injured person who 
had obtained an unsatisfied judgment against a servant and 
later sued the servant’s master was held not to have elected 
to hold the servant solely responsible for his injuries. The 
judgment against the servant, however, was not res judicata 
of the master’s liability. (Sherwood v. Huber & Huber 
Motor Express Co., Ky. Ct. of App.).. . | 704,678. 


Wilful and Wanton Misconduct.—Having previously stated 
that he was going to drive 100 miles an hour and give his 
passengers a thrill, defendant drove at an excessive speed 
over a graveled road with sharp dips or swales. Near the 
bottom of a dip, his car went through a guard rail, bounced 
from one abutment to another, finally coming to rest in a 
pasture. He was held guilty of wilful and wanton mis- 
conduct and responsible for the deaths of his guests. 
(Ressmeyer, Special Admz., et al. v. Jones et al., Minn. Su- 
preme Ct.)...{ 704,685. 


Gross Negligence of Host.—After being forced to retire from 
an attempt to pass a weaving and negligently driven truck, 
defendant again tried to pass the truck when it was neces- 
sary to go on the shoulder of the road at a high rate of 
speed and down hill. His car left the road and overturned, 
causing injury to his guest. There was sufficient evidence 
to warrant a submission of the issue of gross negligence 
to the jury and it was error to enter a nonsuit in the guest’s 
personal injury suit. (Blinn v. Hatton, Mont. Supreme Ct.) 
.. .§] 704,687. 


Bicyclist Fatally Injured.—Defendant’s undisputed testimony 
was that, when he signalled his intention to pass a bicycle, 
the bicyclist swerved to the left of the road and that, as 
he was passing, the bicyclist swerved back to the right and 
into his automobile. He was not held responsible for the 
bicyclist’s resulting death. Having left a position of safety 
and turned into the path of defendant’s car, the bicyclist 
was guilty of contributory negligence as a matter of law. 
(Bixby v. Ayers, Neb. Supreme Ct.). . . | 704,676. 


Minor’s Loss of Earning Capacity.—The court’s instruction 
that, if the finding be for the injured minor, his recovery 
should be limited to such sum as would compensate him 
for his physical impairment, permanent injury, if any, and 
pain and suffering which he had undergone excluded con- 
sideration of any loss of earning capacity either prior or 
subsequent to attaining majority and the court’s refusal to 
specifically instruct to that effect was not error. (Stinch- 
comb v. Holder, Okla. Supreme Ct.). . .[ 704,680. 


Compensation for Injuries.—Verdicts were returned awarding 
plaintiffs compensation for injuries sustained in an automo- 
bile collision. The sufficiency of the evidence to support 
the verdicts as to liability was not questioned, but defend- 
ant complained that the amounts of the verdicts were ex- 
cessive. The court, however, after viewing the evidence, 
was of the opinion that, although the verdicts were liberal, 
they were not so excessive as to require reduction. (Phillips 


Motor Co. v. Rouse, Ark. Supreme Ct.).. .{ 704,691. 


Ability to Keep to Right on Road Under Construction.—De- 
fendant’s truck, occupying the left side of whatever available 
space for travel the road under construction afforded, col- 
lided with the approaching vehicle in which plaintiff was 
riding. The evidence was conflicting as to whether defend- 
ant was proceeding along the portion of the roadway to 
which all traffic was being diverted and whether the phys- 
ical condition of the road prevented him from keeping or 
moving to the right so as to avoid the collision and the 
jury’s verdict in favor of plaintiff was upheld. (Parrish v. 
Smith, Colo. Supreme Ct.). . .] 704,679. 


Deflection of Car into Stopped Vehicle.—One Smolenski’s auto- 


mobile was struck by a vehicle, deflected after an intersec- 
tion collision. Smolenski sued the owners of the two vehicles 
which had collided in the intersection and said owners sued 
and counterclaimed between each other for their respective 
damages. The jury returned verdicts in favor of Smolenski 
against both owners and in favor of one of the owners 
against the other. It was held on appeal that the court 
erroneously accepted the verdict in favor of Smolenski while 
denying a judgment on the other verdict. (Carrano v. S. 
Cinque & Sons, Inc., Conn. Supreme Ct. of Err.) . . . 704,682. 


Intersection Collision at Arterial Highway.—Plaintiff’s auto- 


mobile was struck on the right rear after plaintiff had almost 
completed crossing an arterial highway. The evidence con- 
cerning the details of the accident, particularly whether or 
not plaintiff stopped before entering the intersection, was 
conflicting and the jury’s verdict in favor of plaintiff was 
upheld. There was sufficient evidence to warrant a conclu- 
sion that defendant was negligent and that plaintiff was 
free of contributory negligence or, if plaintiff was con- 
tributorily negligent, defendant had a last clear chance to 
avoid the collision. (Moen et al. v. Chestnut et al., Wash. 
Supreme Ct.).. . | 704,674. 


Sufficiency of Lights.—Plaintiff, traveling at least forty-five 


miles an hour, crashed into the rear of a slowly moving 
truck and trailer. The jury denied him compensation for 
injuries sustained in the accident and the judgment entered 
on that verdict was affirmed. From the evidence, the jurors 
might well have reasoned that defective or insufficient head- 
lights on plaintiff’s car prevented plaintiff from seeing the 
truck sooner than he did and there was no error in the 
court’s submission of that issue to the jury. (Kiddle v. 
Schnitzer et al., Ore. Supreme Ct.). . .{ 704,673. 


Fire Along Railroad Right of Way.—Near the point where 


plaintiff's automobile was struck by the vehicle following 
his, a fire was built along a railroad right of way and the 
smoke created thereby obscured the vision of those using 
the highway. The jury found those responsible for the 
operation of the railroad answerable for plaintiff’s injuries 
and the appeal court, opining that the verdict was sup- 
ported by the evidence, affirmed the judgment entered 
thereon. (Pitcairn et al., etc. v. Whiteside, Ind. App. Ct.) 
.. .§1 704,690. 


Failure to Ring Bell for Railroad Crossing.—As a matter of 


law, plaintiff was denied compensation for injuries sustained 
when his car collided with a train which he failed to see 
until within about five feet of it. If the roar of the 35-car 
train and the gleam of its large electric headlight in the 
drizzling rain failed to attract his attention to the train, it 
was highly conjectural that the ringing of a bell would 
have sooner aroused him. (New Orleans & N. E. R. Co. v. 
Burge, Miss. Supreme Ct.).. .] 704,684. 


Collision at Railroad Crossing.—Plaintiff’s automobile was 


practically demolished and his son, who was driving, was 
severely injured when the car collided with defendant’s 
train at a railroad crossing. There was a dispute as to 
whether or not any warning of the train’s approach was 
given and defendant charged plaintiff with contributory 
negligence. Refusing to hold plaintiff’s son contributorily 
negligent as a matter of law, the court upheld the jury’s 
verdict in favor of plaintiff. (Ballard v. Southern Railway 
Co., S. C. Supreme Ct.) . . .] 704,683. 


Failure to Stop at Railroad Crossing.—Plaintiff admitted that, 


although he practically stopped his car before entering upon 
defendant’s tracks, he did not come to a complete stop. 
He excused his failure in this regard by the fact that a 
switchman waved him across and the signal bell was not 
ringing. The jury’s verdict holding defendant responsible 
for plaintiff’s injuries, sustained when his car struck a 
backing box car, was upheld on appeal. (Southern Ry. Co. 
v. Norris, Ala. Supreme Ct.).. . | 704,681. 
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AUTOMOBILE—Continued 


Rights of Holder of Lien on Insured Auto.—The rights of a 


holder of a lien on an insured automobile were not affected 
by the fact that the owner of the vehicle had forfeited his 
rights against the insurer after a collision, where the lien- 
holder had previously notified the insurance company of his 
interest and had procured a “loss payable clause” in his 
favor, and after the accident had given proof of loss. (Su- 
perior Lloyds of America v. Boesch Loan Company, Tex. Ct. 
of Civ. App.).. . J 704,699. 


Skidding of Approaching Vehicle.—To avoid striking defend- 


ant’s approaching car which had swerved to plaintiff’s side 
of an Oklahoma highway, plaintiff pulled over to the right. 
Defendant then swerved back to his side of the road, and 
plaintiff sought to avoid running off a culvert. Defendant’s 
car then skidded obliquely and crashed into plaintiff's truck. 
It was for the jury to decide whether plaintiff had acted 
with reasonable prudence to escape from imminent peril. 
(Oklahoma Natural Gas Company v. McKee, U. S. C. C. A,, 
10th Cir.)... 704,700. 


Approaching Car Collision—Conditions After Accident.—Where 


the drivers of two cars which approached from opposite 
directions and collided, each contended that the other was 
partly on the wrong side of the road, the fact that the 
front of defendant’s car was undamaged while plaintiff's 
was smashed did not preclude the conclusion that defendant 
may have swerved to the right in an attempt to avoid the 
accident, after having been on the wrong side. (Castle v. 
McGaffee, Ky. Ct. of App.)... 704,696. 


Automobile Skidding into Path of Street Car.—The entire east 


side of the street was under construction and plaintiff’s car, 
while traveling northerly on the northbound street car tracks, 
skidded into the path of defendant’s southbound street car. 
Upon proper instructions, the jury found the street car 
somapeny responsible for the collision which ensued. (Dunn 
v. Omaha & Council Bluffs Street Ry. Co., Neb. Supreme 


Ct.).. .§ 704,692. 
Opposing Traffic Collision —Plaintiff’s intestate was killed 


while riding in an automobile which collided with an ap- 
proaching truck and trailer, the right front of the car strik- 
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ing against the left front of the truck. The evidence was 
sufficient to take the question of the automobile driver's 
recklessness to the jury, but erroneous instructions neces- 
sitated the reversal of the verdict returned in plaintiff's 
favor. (McKlveen, Admx. v. Townley et al., lowa Supreme 
Ct.) .. .9 704,693. 


Gravel Truck Backed to Cement Mixer.—Plaintiff, a worker 
on a construction job, was injured when a gravel truck, 
operated by a relief driver, was suddenly and without warn- 
ing backed toward a cement mixer. The appeal court felt 
that the issues of negligence and contributory negligence 
should have been submitted to the jury and that the trial 
court had erred in directing a verdict for the relief driver 
and the owner of the truck. (Wamser v. Bostian et al., lowa 
Supreme Ct.).. . J 704,694. 


Railroad Crossing Collision.—In a suit for personal injuries sus- 
tained in a railroad crossing collision, it was error for the 
trial court to omit to instruct the jury that they might con- 
sider the interest or want of interest of the witnesses, to 
express an opinion as to what constituted ordinary care and 
place upon the defendants a burden not necessarily required 
of them in all events, and to fail to instruct the jury as to the 
measure of damages which would be applicable if they 
found that plaintiff's injuries were not permanent. (Powell 


et al., Recrs., v. Jarrell, Ga. Ct. of App.) . . .1 704,697. 


Jurisdiction over Nonresident.—It was held that, under the 
motor vehicle law, plaintiff’s service of original notice upon 
defendant’s resident agent in Iowa secured jurisdiction over 
defendant, a Michigan user of Iowa highways. (Schoulte v. 
Great Lakes Forwarding Corp. et al., Iowa Supreme Ct.) 
.. .§1 704,695. 


Service of Process on Agent of Company.—Service of process 
on an employee of a bus company which maintained an office 
within the jurisdiction for the accommodation of its own 
passengers, and also sold at that office tickets for trans- 
portation over defendant’s line, retaining ten per cent of 
the money received from the sale of defendant’s tickets, was 
not service of process on defendant. (Stephens v. Cherokee 
Motor Coach Company, Tenn. Ct. of App.) . . .] 704,698. 
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